Warrantl ess Use of Infrared Searches
By Orar A. Abukurah

Acting on an informant s tip that there was a narijuana
grow ng operation, Ednonds Police Departnment went to take a | ook
at Alan Young s house. Upon arrival the officers noticed no
special lights in the house and no odor of narijuana.® Upon further
i nvestigation, the detectives |learned that Young s electricity
consunption was abnormal Iy high.? Enploying the hel p of a DEA
specialist in thermal inmagery, the teamcarefully brought out the
newest weapon in the war on drugs - forward |ooking infrared
( FLIR). Before using the FLIR on Young s hone, however, the
officers directed the FLIR on Young s nei ghbors houses to adj ust
the gain and tone. No one knows what they saw. A married couple
engaged in intimate acts? The Quys playing poker? A single
not her with the oven on to keep her chil dren warnf®

Wthout a search warrant, the officers then turn the FLIR on
Young s house.® They found the basenent was warner than the second
floor and that one chinmey duct was warmer than the other.* Based
on the lack of information fromtheir prior surveillance and the

information fromthe warrantl ess FLIR search, the officers

! State v. Young, 867 P.2d 593, 595 (Wash. 1994).



obt ai ned a search warrant and found an indoor marijuana grow ng
operation.® The trial court admtted the evidence, but the Supremne
Court of Washi ngton excl uded the evidence finding that the FLIR
search violated Young s Fourth Amendnent rights.®

Now, to the glass walls of St. Louis. July 25, 1991, Police
are in a helicopter nounted with a thermal inager, hovering over
t he honme of Joseph Pinson. The thermal inmager shows a skylight in
Pinson s home is radiating a high level of heat.’ They concl ude
that the escaping heat indicated the manufacturing of narijuana.?®
Upon the FLIR evidence collected, the officers obtained a search
warrant and found over one hundred marijuana plants in an indoor
growi ng operation. The D strict court upheld the evidence and the
United States Court of Appeals for the 8th Grcuit affirmed.®

The Fourth Anendment prohibits unreasonabl e searches and
sei zures. '° Qur forefathers insight into the abuses of a police
state is being whittled away over tinme by courts wllingness to
al l ow | aw enf orcenent agencies to run free. Today, however

t echnol ogy has propelled us into a future where a police officer

5 1d.

® State v. Young, 867 P.2d 593.

" US. v. Pinson, 24 F.3d 1056, 1057 (8th Cir. 1994).
8 1d.

° 1d.

1 United States Constitution, Amendment |V.



can hold an electronic device, very simlar to a hand-held
canctorder, and peer into the sanctuary of private resi dences and
wat ch the activities of anybody.
Thi s Conment focuses specifically on the use of FLIR thermal

i magi ng, radar imagi ng, and conbi nati ons thereof in the absence of
a search warrant. Part Ais a brief discussion of what thernal

i magi ng actually does and how it works. Part B. discusses the

hi story of the Fourth Amendnent and the nodern-|aw approach to

det erm ni ng whet her a search has occurred. Part C. |ooks at and
anal yzes recent court decissions on the use of thermal inmaging
wi thout a search warrant. Finally, Part D. concludes the use of
thermal imaging is not only a blatant intrusion into the public s
private affairs, but a search and should be used by |aw
enforcenent only upon the issuance of a search warrant.

Part AL Wiat is Infrared I magi ng and how does it work?

The use of infrared and thermal inmagery was a child of the
Departnent of Defense and the MIlitary for use on mssiles. These
m ssiles track the heat signature of the target plane. Since then,
t here have been nore and nore applications for such technol ogy.
For instance, several Fire Departnents have purchased the
expensi ve'! equi prent for use in finding unconscious victins in

snoke-filled houses. This application has saved many |ives



consi dering, previously, firefighters could only crawl on the
floor feeling through the snoke | aden roons. O her applications
include locating fugitives, flight safety!? wvehicle pursuits,
di sturbed surface investigations'®, perineter surveillance,

envi ronnental | aw enforcenent**, and uses in marine vessels.®

Thernmal | nmagers work by picking-up the thermal energy® which
is either radiated or absorbed!’ by another object.?!® The
difference in energy!® is directed through a semcircular |ens onto
a series of mrrors, which, in turn, direct the infrared |ight
onto a detector. The internal conputer then translates the
variance in infrared light into a video-like inmage which can be

pl ayed on the screen simlar to a black & white tel evision and/or

' Starting at about $30,000.00 for the | ow end hand-hel d nodel .

2 FLIR can help pilots see the characteristics of unfamiliar territories
(high tension wires, obstacles, etc.) AR BEear, Jan/Feb. 1995

¥ As infrared can be used to help find suns of cash, contraband, drugs and
other hidden itenms in structures, it can also be used to detect itens,

i ncluding bodies, in recently disturbed soil. AR BEAT, Jan/Feb. 1995
(enphasi s added).

4 Toxic waste spills, leaks, and air pollutants can often be covertly
tracked fromlong di stances, even at night... AR BEaT, Jan/Feb. 1995

'* Especially in open water search and rescue ni ssions.

' Thermal energy is part of the electronmagnetic spectrumwhich is
NOT NATURALLY VI SI BLE TO THE HUVAN EYE

' For instance, thermal imagers can detect the heat given off by a human or
ani mal or the heat absorbed by an object such as when we sit on a chair and
the chair gets warm

8 U.S. Drug Enforcenent Agency, Thermal Detection Technol ogy: An Assessnent
for Drug Law Enforcenment (1993).

' Accuracy of up to 0.1..C. Thernovisiono 1000 Series: High-resolution FLIR
I magi ng Systens for Tracking and Surveillance (Sept. 1995) (Brochure from
AGEMA I nfrared Systemns).



recorded with a video recorder. The inages register on the screen
as white for hotter objects then down a continuumof gray as the
obj ects get cool er?® (see bel ow).

For a thermal inmager to work properly, however, sone initia
steps nust be taken to ensure accuracy. First the inmager nust
war mup. Second, the inmaging should be done at night. Oficers
must wait a sufficient amount of time after the sunset for al
obj ects exposed to sunlight or the sun s indirect heat to give-off
t he absorbed energy. Usually, scans are nmade just before sunrise
to ensure the maxi mum amount of heat has radiated out. ??

The final step in the prelimnary procedures is to set the

gain and tone . To do this, the imager is ained at any non-

target residence - for surveillance of drug manufacturing®® - to

20 1 d.
2l U S v. Field, 855 F.Supp. 1518, 1522 (WD. Ws. 1994).

22 The manufacturing of marijuana is not the only drug production in which
FLIR has been effective. Several agencies report that the production of

met hanphet ami ne ( crystal , speed ) radiates a heat signature which a trained
agent can recogni ze. O her types of drug nanufacturing have not radiated the
di stingui shable thernmal differences. See e.g., AR BEAT, Jan/Feb. 1995



Figure 2.

Fi gure 4.

Fig. 1: Heat escaping under eaves of marijuana grow ng house.
Fig. 2: Surveillance using Active Gated TV. Notice the detail visible
t hrough the gl ass. ?®
Fig. 3: Airborne pursuit of suspect vehicle.
Fig. 4: Oficers being guided fromthe air in a search and rescue m ssion

23 sSeveral courts have made findings that thermal inmagi ng does not penetrate
glass. Hear it is clear that the technol ogy can, indeed, penetrate gl ass. Wat
is typically happening is the mlitary is slowmy dissemnating technology to

| aw enf orcenment agencies. Current technol ogies available to the military

i ncl ude PULSED FAST NEUTRON ACTI VATI ON SYSTEM whi ch can be used specifically to see
t hrough walls (including steel). The npbst recent application was in Somalia to
find where snipers where hiding in buildings.



set the controls to a nornalized object so that a discernnent of
the heat can be nade.?*

At the nonent the thermal inmager is directed at the
nei ghbor s house and a di scernnent of the heat inmages radiating
fromw thin that house are made, is when the | aw enforcenent
officials violate the Fourth Arendnent by conducting an ill egal
search wi thout a warrant.

Part B:. The H story of the Fourth Amendnent and t he Mbdern-Law
Approach to determ ni ng whether a search has occurred.

The drafting of the Fourth Anendnment by the United States
founders was an effort to avoid the abusive and dubi ous searches
conducted by the crown through British General Warrants where | aw
enforcenent was authorized to search and seize a colonist s
personal property?®. The Fourth Amendnent guarant ees:

The right of people to be secure, in their persons,
houses, papers, and effects, agai nst  unreasonabl e
searches and seizures, shall not be violated, and no
warrants shall I ssues, but upon probable cause,
supported by oath or affirmation and particularly
describing the place to be searched and the person or
things to be seized. 2°
The protections of the Fourth Anendnment only extend to

actions of the governnent found to be a search or seizure. The

i ssues of what constitute a search remain open to interpretation

24 U'S. v. Field, 855 F.Supp. 1518, 1522 (WD. Ws. 1994).

25 Boyd v. United States, 116 U.S. 616, 625-27 (1886).



Therefore, the first question in the analysis is: Wether a search
has occurred? The nodern approach to answering this question is by

the application of the Katz?’

standard. However, prior to Katz, the
Suprene Court placed an enphasis on the physical intrusion or
invasion into a constitutionally protected place. For exanple, in
A nstead?®, the Court found that the wiretapping of defendant s
t el ephone did not constitute a search because there was no
physical intrusion into a protected area. Justice Brandice wites
in his dissent:

The progress of science in furnishing the governmnent

wi th nmeans of espionage is not likely to stop with wre-

tappi ng. Ways nay sone day be developed by which the

government...will be enabled to expose to a jury the

inti mate occurrences of the home. 2°

After A nstead, it was clear that the Suprenme Court had
created a standard which was not nmaintainable in |ight of the
t echnol ogi cal advances of the tinme. For instance, the Court held
that placing a |istening device on a wall adjacent to the suspects
roomto overhear the conversations was not a Fourth Amendnent

search because there was no physical trespass®, while placing a

spike-m ke into the space within the wall and agai nst a

26 United States Constitution, Amendment |V.
27 Katz v. United States, 389 U. S. 347 (1967).

28 Onstead v. United States, 277 U S. 438 (1928).

29 |d. at 474.
% Goldmand v. United States, 316 U S. 505, 512 (1961).



ventilation duct was a physical intrusion and thus violated the
def endant s Fourth Anendnent rights. 3!

The nodern approach was set forth in Katz v. United States. 32
The defendant, Katz, was using a tel ephone booth with the door
cl osed. Unbenounced to him governnment agents had attached a
i stening device on the outside of the booth. The court found that
the surveillance was an unconstitutional search and reversed his
conviction.® The Court also reversed it s enphasis in physical
intrusion standard and replaced it with the reasonable

expectation of privacy 3

standard. Stewart s opinion for the
majority stressed, [t]he Fourth Amendnent protects people, not

pl aces. 3° Further, what [one] seeks to preserve as private, even
in an area accessible to the public, may be constitutionally
protected. 3°

It is Justice Harlen s concurrence, however, which

articul ates the nodern two-step standard of whether a search has

occurred - the reasonable expectation of privacy standard:

Silverman v. United States, 365 U. S. 505, 512 (1961).
32 380 U.S. 347 (1967).

% 1d. at 359.

% 1d. at 351-53.

%5 1d. at 351.

% |d. at 351-52.



1. The individual must have exhibited and actual and subjective
expectation of privacy, and 2. The expectation of privacy is one
whi ch society is willing to consider reasonable.

It is in the application of this standard where we see the
decline of the Fourth Amendnent s protections, especially in the
area of high technol ogy surveillance. The foll ow ng cases
illustrate this point.

The first major Suprene Court case after Katz directly
addr essi ng high technol ogy surveillance was United States v.
Knotts3’. There, the Court found that agents who placed a

38

beeper in a drumof chemcals used to manufacture illegal drugs

was not a violation of the defendant s Fourth Anmendnent rights.
Since it did no invade any |egitimate expectation of privacy. *°
The agents had | ost the vehicle on the streets, but with the aid
of the beeper, a helicopter found the source of the radio signal -
a cabin.* The Court reasoned that the sane surveillance coul d have

been done through mere visual surveillance in public places. *

7 460 U.S. 276 (1983).

% Avradio transmitter...which enits periodic signals that can be picked up

by a radio receiver. |d. at 277.

% 1d. at 285.
0 1d. at 276.

“t1d. at 282.
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Si xteen nonths later in United States v. Karo?, the Court
ruled that the nonitoring of a beeper in a house was a search. *3
The Court distinguished the two cases by, first, affirmng the use
of the beeper on the public road, but once the beeper entered the
house, the continued surveillance constituted a search.*

For purposes of the Fourth Amendnent, the result is the
sanme where, wthout a search warrant, the governnent
surreptitiously enploys an electronic device to obtain
information that it could not have obtained by
observation from outside the curtilage of t he
house... The nonitoring of an electronic device...does
reveal a critical fact about the interior of the
prem ses that the government is extrenely interested in
knowing and that it could not have otherw se obtained
without a warrant. #°
In 1986, two cases began to show the path which the Suprene

Court was going to take. Instead of sinply eroding the Fourth
Amendrent, the Court decided to start using explosives. The first
case is California v. Graol 0o*. There, police had received an
anonynous tip*’ that the defendant was grow ng marijuana. Wen the
officers went to the location, they were unable to view the plants

froma | egal vantage point, since Graolo had erected a fence to

protect his garden fromprying eyes. The frustrated officers then

42 468 U.S. 705.
* 1d. at 715-16.
1 d.

4 |d. at 715.
46 476 U.S. 207 (1986).

11



fl ew over his yard at 1000 feet*® and observed narijuana plants
grow ng. Wth this evidence, officers obtained a search warrant.
The Court reasoned that anyone flying over his yard could have
seen the plants and the vantage point was |legal, therefore there
was no search under the Fourth Arendnent. Al though G raol o had
mani f ested a subj ective expectation of privacy in erecting the
fence (the first test of Katz), the court found that he had failed
t he second prong, since his expectati on was not one society was
willing to accept as reasonable. *®

The second case was Dow Chemical Co. v. United States®°.
There, the Environnental Protection Agency ( EPA ) flew over the
Dow Chem cal plant and took aerial photographs of the facility
using a conmerci al mappi ng canera.>® The Court found that a search
had not been conducted even though the photographs showed a great
deal nore than the human eye coul d ever see. °? The Court prinmarily
based it s reasoning on the facts that the EPA had enpl oyed the

use of an ordinary device®® which used nothing nore than a high

‘7 1d. at 209.

48 1d.

4 1d. at 214.

%0 476 U S. 277 (1986).

51 The canera enpl oyed had a zoom | ens which could differentiate objects of up
to one half inch clarity. Id. at 243 (quoting from Dow Chem cal Co. v. United
States, 536 F. Supp. 1355, 1367 (E.D. Mch. 1982)).

52 1d.

3 1d. at 238.

12



power |ens.> The Court, however, made it clear that Fourth
Amendrrent concerns woul d be rai sed had hi ghly sophisticated
t echnol ogy been used. *®

Part C. Anal ysis of Recent Decisions on Thernmal |nmaging

The United States Suprene Court has yet to hear and decide a
case addressing the Constitutionality of the use of thernal
imaging. It seens that predicting the adm ssibility of thermnal
i magi ng evidence is |ike predicting when an earthquake w Il occur.
There is a rift between cases on whether the use of thernal
i magers without a warrant constitute a Fourth Amendnment Search.

Several federal appellate courts have ruled specifically on
the use of thermal inmaging on a suspects hone. Many courts which
have all owed the use of pre-warrant thermal imaging have cited to
United States v. Penny-Feeney.®® There, the court held that
officers who flew over defendant s home using a thermal imager® to
detect heat em ssions did not violate defendant s Fourth Amendnent
rights since society was not willing to recogni ze an expectation

of privacy in the escaping heat froma house as reasonabl e.>® The

* 1 d.

55 1 d.
%6 773 F. Supp. 220 (D. Haw. 1991).

°" Thermal |magers can al so be nounted on the underside of helicopters and
aircraft. In fact, there are many applications. Border patrol units have
thermal inmagers with a tel escopic mount on the top of the trucks.

¢ 733 F. Supp. 220, 226-228.
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deci sion was affirned by the United States Court of Appeals for
the Nonth Grcuit.® The court found that when a person ceases to
be able to retain the heat escaping fromtheir house, they no
| onger enjoy a reasonabl e expectation of privacy in the heat and
anal ogi zed it as waste heat.°°
Two ot her deci sions which have al so been foll owed by ot her
courts are Untied States v. Ford® and United States v. Pinson®.
In Untied States v. Ford® |aw enforcenent officials, acting
on atip that Ford was grow ng narijuana, conducted a thermal scan
of his nobile-hone.® The scan showed hi gh anounts of heat escaping
fromthe floor and walls.® Using the evidence obtained by the
thermal inmager, agents obtained a search warrant and found over
400 marijuana plants.® The court, properly, stated the standard:
t he i ssue depends on the personal and societal val ues protected

by the Fourth Amendnent. °’ This inquiry nust focus on whet her

* United States v. Penny-Feeney, 984 F.2d 1053 (9th Gir. 1993).
0 733 F. Supp. 220, 226.
51 34 F. 3d 992.

62 24 F.3d 1056.
3 34 F.3d 992.

® 1d. at 993.

6 This, the agents clainmed, was indicative of the use of high power |ighting
necessary to grow narijuana indoors. |d.

%6 | d.

57 1d. at 996 (quoting fromQdiver v. Untied States, 466 U S. 170, 182-83
(1984)).
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society is willing to accept the use of a technology w thout a
check by the judiciary, not what was found after the use. The
court in Ford seens to have been influenced by what was found in
Ford s nobil e hone, but expressed that the decision was based on
t hree anal ogi es.

First is the intimacy of detail. The court erroneously found
that the thermal inmager cannot reveal the |evel of detail that
woul d be offensive to the court. The thernmal imager at issue here
appears to be of such low resolution as to render it incapable of
revealing the intimacy of detail and activity protected by the
Fourth Anendnent. °®® Further, the thermal inmmger is neither
sensitive nor personal, nor does it reveal the specific activities
wi thin the home. ©°

The court further anal ogi zed the use of the thermal inmager to
the use of the canera in Dow Chem cal. However, the court failed
to realize that, unlike a canera, a thermal inmagers is highly
sophi sti cated surveillance equi pnent not generally available to
the public. © Wiile a camera can only photograph the Iight
reflected froman object’, a thermal imager reveals information

about the inside of the object being scanned.

%8 |d. at 996.
8 |d. at 997.

7 State v. Young, 867 P.2d 593, 595 (Wash. 1994).

15



The court also failed to realize the |asting inpact the
decision will have with the devel opnent of even nore sophi sticated
technol ogy. By failing to place a check on | aw enforcenent s use
of thermal imagery, the court has given a license for free use of
such surveill ance.

The second anal ogy the court nmade was that the heat radiating
fromthe house was waste heat which was simlar to garbage |eft
out at the curb in California v. Geenwood. > However, the court in
G eenwood based its decision on three facts. First that G eenwood
physically took the trash out to the curb, intending to abandon
it. Second, he left it to be collected by an unknown party - the
trash collector. Third, while the trash was on the curb waiting to
be pi cked-up anyone coul d have gone through the trash. Wile in
Ford, the defendant did vent the excess heat fromthe floor of the
nmobil e hone, it is along way fromtaking the trash out to the
curb. Further, regardl ess of whether Ford had vented the heat, the
thermal imager woul d have detected the heat radiating fromthe
mobi | e hore, itself.”®

Second, the heat radiating fromFord s nobile honme was not

avail able to the public since, first, only well funded |aw

" A canmera works by receiving the light reflected fromthe object being
phot ogr aphed.
2. 486 U S. 35 (1988).

s Even if Ford had not vented the heat, the | aw enforcenent agents woul d have
det ected the heat anyway.

16



enf orcenent agenci es have the finances to thernmal inmagery while
t he public does not. Second, Ford s nobile hone was on private
property in the niddle of the forest, far fromthe road. "

Third, the court likened the heat in Ford to the snoke pl unes
in Air Pollution Variance Board v. Western Alfalfa Corp.” There
the court stressed that the only observati on nade was what anyone
inthe city could see froma vantage point where no one was
excluded. "® I n Ford, however, the public was not allowed to be on
Ford s private |l and and could not have seen the heat escaping,
even if they were there.’’

The third and final anal ogy the court drew regardi ng the heat
was to smells emanating fromluggage in United States v. Place.’®
There, the use of a trained dog to sniff |uggage was held not to
be a search. The court enphasized the nonintrusiveness and the

| ocation of the luggage - a public area.’” W are aware of no

ot her investigative procedure that is so limted both in the

% 34 F.3d at 993. Note that |aw enforcenent agents actually entered onto

Ford s private property to gain the vantage point necessary for surveill ance.
A nore detailed analysis of the open fields doctrine is beyond the scope of
this paper. For further information see: Rakas v. Illinois, 439 U S. 128
(1978), Aiver v. United States, 466 U. S. 170 (19 ), Hester v. United States,
265 U. S. 57 (1924), Jones v. United States, 362 U. S. 257 (1960), Payton v. New
York, 445 U.S. 573 (1980), United States v. Dunn, 480 U S. 294 (1987).

® 416 U.S. 861 (1974).

% |d. at 865.
" See supra note 16.

® 462 U S. 696 (1983).

17



manner in which the information is obtained and in the content of
the information revealed[.] % It becones evident that the court
was not encouraging the free reign of technol ogy, but rather was
specifically limting the holding to canine sniffs.

Anot her distinction may be drawn, however. Wile a canine
sniff will only uncover contraband®, a thermal image scan reveals
much nore:

The device can detect a human through an open w ndow
when the person is | eaning against a curtain, and
pressing the curtain between the wi ndow screen and his
or her body. The device also can detect the warnth
generated by a person |leaning against a relatively thin
barrier such as a plywood door &2
The second case court have regularly relied onis United

States v. Pinson.® There Drug Enforcenent Agents (DEA) received

i nformati on that Pinson had purchased hydroponi c® equi prent.® The

" 1d. at 707.

80 | d.

81 The use of dogs in detecting contraband has been very successful. The dogs,
however, only can sniff-out what they are trained to. For instance, a canine
with a narcotics unit will, typically, be able to sniff out different types of
narcotics (marijuana, methanphetam ne, cocaine, etc.), while a bonb squad dog
will be able to sniff-out explosive material (usually nitrogen based).
Therefore the use of canines in | aw enforcenent is quite specific.

82 State v. Young, 867 P.2d 593, 595 (Wash. 1994). Please note: the fina
decision cane in 1994. Pl ease see figure 2 (supra note 23).

8 24 F.3d 1056 (8th Cir.), cert. denied, 115 S. Ct. 664 (1994).

8 Hydroponic plant growth is a nmethod in which plants are grown in inert
material using a fertilizer solution instead of soil. The advantage is the
grower can give the plants the optinal level of nutrients for the period of
gromh the plant is in. For instance, during vegetative growth a plant uses
nore nitrogen than during flowering. The grower can mani pul ate the
concentration of various salts to gain the optimal growth for the specific
pl ant bei ng grown.

18



DEA al so found that Pinson s electrical usage was abnornmally high,
a cue card to the DEA that high wattage electrical l|ighting used
for indoor plant grow ng was being enpl oyed. 8 Based on this
i nformation, the DEA performed a thermal scan using a FLIR device
mounted on a helicopter.® The thermal scan indicated inordinate
amount s of heat escaping froma w ndow, the roof, and a skylight. 88
Based on this information, agents obtained a search warrant and
found an indoor marijuana cultivation operation, cash, processed
mari j uana, and books and magazi nes on how to grow narij uana. 8°

The court found that there had not been a search, reasoning
that there had been no disclosure of intimate details.® The court,
as in Ford, anal ogized the FLIR scan to odors enmanating from
| uggage and waste |ikened to the garbage in Geenwod and found
t hat Pinson expectation of privacy was not one society was willing
to accept as reasonabl e’ and therefore there had been no Fourth
Anmendnent search

Al though the majority of courts have held that thernma

imaging is not a search under the Fourth Amendnent, there are sone

8 24 F.3d 1056, 1057 (8th Cir.), cert. denied, 115 S. Ct. 664 (1994).
8 | d.

87 1d.
8 | d.
8 1d.

% |d. at 1059.
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courts that have not allowed the adm ssion of the thermal imaging
scans claimng that a search had occurred and all the evidence
admtted at trial which was a result of the thermal scan was
fruit of the poi sonous tree. °2

In United States v. Fields® |aw enforcenent officers received
atip that the defendant s house was emanating a strong snell of
marijuana. °* The officers enployed a thermal inagery specialist to
conduct a thermal scan of the residence and found a hot spot
wi thin the house.® A search warrant was obtained and the resulting
search found nmarijuana under stacks of hay in a shed - not the
resi dence. °°

The court refused to believe the government s argunent that
the thermal scanning of a residence is passive. The governnent
can actually discern, or claimto discern sone very detail ed
i nformati on about what is happening inside of a hone being

scanned. °’ The court further stated that the use of a thernal

imager is a search that does not fit into any exception to the

o 1d.
92 See Wng Sun v. United States, 371 U.S. 471 (1963).

3 855 F. Supp. 1518 ( ).
% |d. at 1524.
% |d. at 1521-22.

96

Id. at 1525.
° 1d. at 1531.
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warrant requirenment[,] ° therefore finding the government s
anal ogi es to garbage left at the curb and a canine sniff not
appl i cabl e.

Sinmilarly, in United States v. Cusumano®, |aw enforcenent
officials learned that defendants had rewired their basenent, set
up an electric generator which ran continuously and had installed
high wattage |ighting to grow vegetables in their basenent. %
The officers conducted a thermal scan on the house and t he garage
and found several hot spots including one against the wall of the
garage, along the roof, and near the front door of the house.
Based on this information, officers obtained a search warrant and
found a sophisticated narijuana grow ng operation.

The court decided that a search had occurred and stated

fellow circuits have msfranmed the rel evant Fourth Amendnent
inquiry. % The court explained that defendants have a reasonabl e
expectation of privacy in their heat signatures. ! The other
circuits had been focusing on the inquiry of whether the

def endants had an expectation of privacy in the waste heat

emanating fromthe houses. The court concluded that defendants do

% |d. at 1532-33.
® 7 F.3d 1497 (10th Gr. 1995)
100 | 4. at 1499

101 Id
102 Id
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have a reasonabl e expectation of privacy in the activities they
carry out within their house, therefore the thermal scanning of a
resi dence wthout a search warrant constituted a violation of
def endant s Fourth Amendnent rights. %3

Even the Washington State Suprenme Court has held that the use
of a thermal inager constitutes a search under the Fourth
Anendrment. In State v. Young'®® Law enforcenent agents received a
tip that Young was grow ng marijuana indoors. % Officers went out
to his house and could not see any bright lights nor snell
marijuana but did find that his electricity consunption was high
and therefore indicative of high wattage lighting to grow plants
i ndoors. 1% The officers then had a thermal scan done of Young s
house which reveal ed that the downstairs was warner than the
upstairs. % The officers used this information to obtain a search
warrant and found marijuana. 1°®

The Washi ngton Suprene Court based its analysis on two parts.

First on article I, section 7 of the Washington State

103 |d
104 867 P.2d 593 (Wash. 1994).

105 1d. at 595.

106

I d.
107 Id
108 Id
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Constitution®®, and second on the Supreme Court s Katz test and
it s progeny. According to article I, section 7, once surveillance
obtains information which is beyond what is publicly exposed an
unreasonabl e intrusion into an area where there is a reasonabl e
expectation of privacy has occurred. !° The court found that the
police could not have been privy to such information w thout the
aid of the thermal imager unless they had entered the hore. ! The
Court then reaffirmed the public s right to have a reasonabl e
expectation of privacy in their homes and di stingui shed Karro and
Knotts''? stating that the Suprene Court has differentiated
bet ween the use of sensory enhancenent devices on hones fromtheir
use on ot her objects. 3

The Court rejected the governnent s argunent that the heat
escapi ng was anal ogous to trash left at the curb since one may
expect a stranger to rummage through the garbage whil e not
expecting a stranger to use high-tech equi pnent to view the heat

signatures given fromthensel ves and their hone.* Finally, the

Court di sm ssed the canine sniff anal ogy by quoting the United

199 Wash. Const. art |., / 7.
110 867 P.2d at 598.

1.

112

See di scussion supra, Footnotes 37-45.

113 867 P.2d at 601.
114 1d. at 602-603.
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States Supreme Court s |anguage!!® that a dog sniff is sui

generis .16 117

Part D: Concl usi on

In this day and age, the opportunities that technol ogy has
provi ded have opened doors that once were thought seal ed. The use
of infrared has many applications where it has shown itself to be
a nost advanced tool. Even | aw enforcenment applications have ai ded
| aw enforcenent in securing the borders, pursuing suspects and
crimnals, and in eradication of drug labs. It has becone apparent
that technology will continue to advance to areas where we,
presently, cannot inmagi ne. However, the advancenent of such
technol ogy is beginning to rub against the grain of the privacy
interests the country s founders worked so hard to ensure. The
framers of the United States Constitution and the bill of rights
wanted to ensure the privacy rights of individuals and limt the
i ntrusiveness of police actions.

Constantly eroding the protections of the Fourth Arendnent is
the Katz test which is easily twisted by a result-m nded court.
Thermal imagery requires a re-thinking of the Katz test and the

Fourth Amendnent in the current technol ogical world. The Katz test

15 |d. (quoting fromuUnited States v. Place 462 U S. 696, 707 (1983))

116 the only one of its own kind; peculiar BLACK S LAWDICTIONARY 1434 (6th ed.
1991)
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was designed to redirect the formalistic and rigid approach in
defining a search or seizure. Instead, in the area of thernal

i magi ng, the Katz standard has given courts carte blanche to
sinply pass off the inportance of privacy of an individual in
their hone. Thermal inmagers are clearly a search, even the nost
sinpl e nodels, since they reveal details of the hone which are not
readily visible. To continue the use of the Katz test, which
cannot be applied consistently, is to nake a nockery of the
protections of the Fourth Amendnent.

Wi |l e sone say that the Fourth Amendnent, Katz, and Wng Sun
are all meant to protect crimnals, we nust never forget that
crimnals are part of the public as are law abiding citizens. The
Fourth Anendment affords protection to all people within the
territories of the United States. Wul d these opponents of the
Fourth Anendnment encourage the police to calibrate the thernal
i mager on their hone?

Consi dering the intrusiveness into an area highly protected
by the Constitution and the Suprene Court, the warrantless use of
thermal imaging on private hones is another blow to the Fourth
Amendnent and to the right to privacy of all residents of the

Uni ted States.

17 Note al so, that dog sniffs have been found to be a search. See CASE
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